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The Honorahle Wiliira P, Popevas
Tha Seeratrry ¢f Stato ;e

Denr Iz, ficeraiary!

Thiy $n dw zeply to Jettor of April 4, 1975, froam tho Deputy fopdse-

tant Leevetovy for Lained and Fluaaes, ra1u~stinv our ¢scinfon as to

hether it {a propex oo Le{xrtrennvdvn 0 ponsent nf,b*vutx n~elpnn palory
incronﬂe[to o prievone purcvent to o uv'vuinl Gutey of tha Yoreiga SGervien
Criovance Ponud whieh vy bouad ot p finling of adadnfetvative ervor,
drlay and cesrciphe wlithin the woualing of ceution 227,53, Veluua 3, Poveifm
AlYoira Maunl (F'a), anl the Trenlen Bexvice Act of 1840, 6o nmcn;rd.
The case involvee a priaviat vho Lranaferved row che status of Yoredm
Scrvice Btaff Offfcer (PES0) to Yoreign Gerviea 0fficer (FLO),

The yacord indicates that Chie griavant vaa prousoted Lo prade IRE0-2
on Februery 21, 1971, e applied for a latrral transfor under tha Hneage-
nent Peforn Laternl Nntvy Propraa to nrnde VE0-4 on fordd N, 1971, end van
appointad on lioverber 28, LWL, to.grude PLO-4, otep 1, wlth no chinje in
agrlary, Torulations fupleientinn tha within-clive aslary increocan provi-
ninys of th }""c:!,';n Cervico Act of 1946, a~ tneaded, ere conteincd idn
3 FA 222, The sevvico provisions fov with'<-ciacn Jucverson are oo
follovass

. Y03 and YCLs

Lach Yoroeirn ﬂarvice officoxr or Rnaexve Mf{lcer rucaiving
lens thion tho nencbara salary vata for hae clnsn (ee
aoction 22),2-2) reucives {ncrcauen In palary cucenssivoly
to the nust hine sulavy rato within vhae elusa on July 1
of caoch yenr provided thet:

(1) Yo has Laen a Yoredrn Service officer or
Ranavva officar {n the aacos elasp for r continuous periol
of 9 nontho or nore}

\ " " ) " «
'oraiﬁn hevvico officers ox Neaerve offfcoars who do not
qualify for o within-class incyrease as o' July L may not
 greculvo vuch incvease untdd July L of chou followlug ycnr.
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b, Z_g.SOB and l:ﬁﬁ : .

Fach full-tiue and pavt-tine stoff officer or cvployea
reeedving leas then the waxdvw splovy rate fex lids clasn
(nco seetion 22),2-0) recedves an ducrense in selery
succesalvely to the next higher golayy rate within tha
clnae ¢t the begipning of the weirt yay period folloving
comiation ¢t (1) 52 continuoun enlender vooke of pervvice
dn epdery retes 1 throwsh 6, or (2) 206 contiwvoun calepdur
vesks of cavvice im palnvy rates 7, O, and 9 % ¥ #

Tha remulationns do not pruvide for ceubining seyvico se dn FS5) with that
for «n Y30, cven thoupgh tho enlary rutes received vuy be ths ppue, There-
fore, clnce tue pricvant had not nerxved the necess:yy time fo cunlify for
& withii-clesu fuencese ao elther an FRGO or an Fi0, it was sduluintya~
tively held that he was not eligible for hile nent fncrease untidl July 1,
1973, :

The subrdsaion indicetes that the grievent is ons of about a doson
PSGOn vho travefoerred laterally and an a result of tha tine~iun-cloen
provinions are reguived to gevve an additiopol 12 wonths befora hecewdng
eligibla for withiu~clasn Incropsca,  The DRepartuent yecognlzed the
Incquity In thisc natter and iorued dnstructions on Auvgust 17, 1972,
degipued te wold the lons of withir-clups inercesns by enployearn convati-
ing ¢o the Tov:pn forvice HL{iver Corpn nfter that detes, In ponaral tha
fnctruntions provida that tho transicr shiould bo delayed untdi) the
cuployce becomou ¢l{rible for a within-class incyeccc as an FU50 or, under
cortain conditiow, n poy increago upon transfew,

Tho gricvan. In thic cnsoe prosceuted his pricvance after the above-
cited iustructionn ware fasued, Tha Neard held that it van administxative
error not to iuforn the gricrant that he had the option to vequust the
deforreal of hin tyrvafor until he qualified for a vithin-clasa increase aa
on F350 end directed that he recedv: ouch an dnercuno in accexdnnces with
the 1972 inatructiony,

3 TAM 222.3 provides in portinent purt as followa:

A within-clasn incrensn 4c effcctive retroactively to the
data it was properly duo 4n casot whero:

L
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e, Cfuch fucrerse £8 deleycd heyond dus proper cffcetiva drte
solely thvoush alalnintrotive axvow, delay or overaight, © o %

The follevdug iy the ehroselepy of weents leading to tha grieveet's P90
appodnts e

Yeruory 1 - prototed Lo FEL0A2

Lrril 1 -~ applded foy leteral trassfor to PSO-4

Yoy L% - 2uetificd for sppodntmrot by poency

Juaze A3 - closiﬁa of noninzticn ot on vhich nare
' ves insluled

July 13, - 1int culrdtted to the Prostident

July 20 o lint forverded to thn Sepata

henfiopts B = Capate cdourzument
ovesbir A e et gapfirecd Ly Scnote

Navo:d-er 24 e appofndad P04, etcp 1, uith no chanpge 4n
valoxy

Tho abiwa chranoieyy dndleaten thad evo efgnlficont dedoyn otcurrod Sucie
deut to tha grisvant's trsuafor to Y20, The flret delay wos froa ey 14
to July )3 wddoh ey envned by tho Depaxteent'n policy of deferriny the
tretwpdti ol of wvoateetion Jdels to Sucura thet they are not fovvaidad to
tbe Seuntn tore Srequently then every 2 or 3 vouths, o cannot roy that
such pulicy 1o uerceveoashla, 4Alua, since the ot wea Lovwanled to Che
Presdncrt vithin 3 wevis sitar the elapdus ¢f the neafnstfon 1ist, thero
dong ok grpoery Lo L rn widve deley £p Jtg trapmafttal,  Yhe sronnd
delay frou July 28 ¢0 hoveuler 4 occurred c2 o xesuls of ths fienate
gijouratent aver vhich the Devartuent hat vo control, In view of the
ebavn it dess not cppeny thee Lho prievant's traualer vae unduly deleyed
through adnfuistrative srror, doley, or ¢eoreight,

At the tiea the prlevant wvan transferved to TR0 ha was approxinately
3 montbs cvay from a vithin-alnes fneracca, 1L hic travafer hed Laon
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delayed until Pebruavy 1672 he would linve cerved the neecesonry lenpth of
tirma to beoons slipihle Lor a within-cless dneresan as on Y880, lovucver,
the dacipicn to transfer an ciployen in in the (loereticn of the Deport-
vent ond we are noul pecre of any Degnvtecatad remalaticn or dnctrusticen
in offuct in Bevenbow 1571 to defex an othorwlee nropey tvausfer so thoet
an evployea'ny progpestive within-elorn fnerence vould net ba celayed,
Tho fact that the Depavinent donved inntructicns cubredquent o the
pricvintte cromfer to donnura that VESDY troepatvryed to T30 pozditionn
would wot veifnr delryz in veceldvinn vithin-elacs $nevensen does net
chlarpge the mlevont's ¥oohtn,s Thie 4e fo giucse poddcy chnaren wuy Wt
invalidate prdas adi-felatretiva datevninationy viiich were proper and in
conformdty with poverniun repulatiene vhen they vone npada,

In vicir of tha chove there 13 no author{ty to nike a retroactive
solary incrcnue to the gricvant,

Sincerely youwrs,

PAUL G, DEMILING

ht Comptrollexr Genaral
ef theo United ftaten
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